PRACTICE GUIDE FOR SECOND MORTGAGES

SECOND MORTGAGE VS CAVEAT
- REGISTRATION AND PRACTICE
Bennett & Philp Lawyers is a member of Meritas, one of the world’s
largest alliances of prequalified independent law firms.

www.meritas.org

By Nadia Sabaini
Director, Business Advisory
Bennett & Philp Lawyers

Registered second mortgage? Caveat? Unregistered mortgage in the safe? Different lenders take
different approaches to the registration of second mortgage securities.

Are you taking advantage of the options available to you? Quite often the choice of using, for example, a
caveat instead of a registered second mortgage, comes down to perceived difficulties or requirements that
may be unfunded.

In this publication, we will look at the actual requirements for registration of second mortgages in the
various States and Territories of Australia and the risks associated with alternative approaches.

This is the second of our publications in the Practice Guide for Second Mortgages series. In this series we
are answering some frequently asked questions regarding second mortgages. This publication and our
overall guide is designed to give lenders a more in-depth knowledge of second mortgages and some tips
and traps to watch out for.

Some of the comments in this publication also apply to first mortgage and of course apply to third and
other subsequent securities for lenders with that risk appetite.

DISCLAIMER: The advice in this publication is general in nature and should be viewed in light of your specific
circumstances and transaction requirements. We encourage you to contact us to discuss your needs.
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PROCESS FOR REGISTERING A SECOND
MORTGAGE
QUEENSLAND

NORTHERN TERRITORY

Queensland has fully electronic titles with no passwords
or keys. Lodgement of mortgages in Queensland can still
be made in paper form, but must lenders choose to lodge
via the titles electronic lodgement system or via PEXA.

The Northern Territory has very similar laws as
Queensland to the effect that the consent of the first
mortgagee is not required, the first mortgagee cannot
treat the registration of the second mortgage as a default.

The Property Law Act 1974 (“QLD Act”) states that a first
mortgagee cannot prevent the registration of a second
mortgage and may not treat it as a default, irrespective
of what its security states. Consequently, the consent of
the first mortgagee is not required.

The difference between QLD and NT is that the NT is not
a subscriber to PEXA and there are still paper certificates
of title in the NT. This means that only paper lodgements
can be made in the NT, and if there is a certificate of title
on issue, you will need to contact the first mortgagee to
have it produced at the land titles office. Luckily, they
cannot refuse or treat it as a default.

The same considerations as for QLD otherwise apply.

Queensland law therefore requires some unique
considerations by lenders:

•

•

As a second mortgagee:

•

You are not required to obtain the consent of
the first mortgagee and can simply lodge your
second mortgage in paper form or via PEXA
without contacting the first mortgagee and
without fear of default.

•

A deed of priority is not required unless you
wish to increase your protection from that
afforded in the QLD Act (this will be discussed
further in our next publication on deeds of
priority).

As a first mortgagee:

•

You cannot stop the registration of a second
mortgage, treat it as a default or demand a
deed of priority.

•

A second mortgage could be lodged without
any notice to you.

•

You may be forced to exercise power of sale
if the second mortgagee will not discharge
their mortgage on a sale of the property by the
borrower.
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PROCESS FOR REGISTERING A SECOND
MORTGAGE
WESTERN AUSTRALIA

SOUTH AUSTRALIA

Western Australia is similar to Queensland in that the
Transfer of Land Act 1893 (“WA Act”) also provides that
a first mortgagee may not prohibit the registration of a
second mortgage or treat it as a default.

South Australia has fully electronic titles with no
electronic passwords, and on this basis a second
mortgage may be lodged, in paper form or via PEXA,
without any contact with the first mortgagee.

Whilst WA is a subscriber to PEXA, there are still paper
titles in WA as well. Whether you are lodging your
second mortgage in paper form or via PEXA, you will
be required to certify to Landgate that you hold the
original certificate of title. This means checking if a
paper certificate of title exists, and if so contacting the
first mortgagee to produce the certificate of title to you.
Luckily, they cannot refuse or treat it as a default.

That said, the Real Property Act 1886 (“SA Act”) is
silent on the rights of a first mortgagee to treat the
registration of further encumbrances as a default so,
notwithstanding the ease with which a second mortgage
may be registered in SA, a default of the first mortgage
security may arise if the first mortgage restricts further
encumbrances and the mortgagee does not approve of
the second mortgage registration.

WA’s law consequently implies some unique
considerations for lenders:

SA law therefore implies some unique considerations
for lenders:

•

•

As a second mortgagee:

•

•

You are at liberty to lodge a second mortgage
at any time without enquiring with the first
mortgage, but if a paper title exists, you will
need to contact the first mortgagee to have it
produced.

•

The first mortgagee must produce the title
and cannot treat the registration of the second
mortgage as a default.

•

A deed of priority is not required unless you
wish to increase your protection from that
afforded in the WA Act (this will be discussed
further in our next publication on deeds of
priority).

•

As a first mortgagee:

•

You cannot stop the registration of a second
mortgage or treat it as a default.

•

You will need to supply the title deed to a
second mortgagee to enable registration of
the second mortgage if required, and may not
require a deed of priority.
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As a second mortgagee:

•

You are at liberty to lodge a second mortgage
at any time in paper form or via PEXA without
needing to contact the first mortgagee.

•

However, unless you are prepared to risk
default on the first mortgage, you should
enquire and ensure the first mortgagee
actually approves of your second mortgage.

•

You may be required to sign a deed of priority
in order to obtain the consent.

As a first mortgagee:

•

You cannot stop the registration of a second
mortgage, which could be done without your
knowledge or any notice to you.

•

You should ensure that your mortgage
terms stipulate that lodgement of further
encumbrances without your consent will
be a default, so that you can treat a second
mortgage registration as a default if the
situation warrants it, and in such case you
could require a deed of priority as a condition
of approving the second mortgage.

PROCESS FOR REGISTERING A SECOND
MORTGAGE
TASMANIA

AUSTRALIAN CAPITAL
TERRITORY

Tasmania still operates on paper certificates of title
and is not a subscriber of PEXA. This means only paper
lodgements may be made and, if a paper title exists, the
first mortgagee must be contacted to produce it.

The Australian Capital Territory has just this year
abolished paper certificates of title and joined PEXA so
a second mortgage in the ACT may be lodged via PEXA
without contacting the first mortgagee.

Whilst the Conveyancing and Law of Property Act 1884
(“TAS Act”) requires the first mortgagee to produce a
certificate of title if required by the borrower, it does not
prohibit a first mortgagee from treating the registration
of the second mortgage as a default if the terms of the
first mortgage are such, so the position here is similar
to SA.

That said, similarly to SA, the Land Titles Act 1925
(“ACT Act”) is also silent on whether a first mortgagee
may treat the registration of the second mortgage as a
default if the terms of the first mortgage.

The same considerations to SA apply.

TAS laws imply some unique considerations for
lenders:

•

•

As a second mortgagee:

•

You are at liberty to lodge a second mortgage
at any time but can only do so in paper form.

•

If a certificate of title is on issue, you will need
to contact the first mortgagee to present it.

•

Unless you are prepared to risk default on the
first security, you should enquire and ensure
the first mortgagee actually approves of your
second mortgage as production of the title on
its own does not mean consent is given.

•

You may be required to sign a deed of priority
to obtain the consent of the first mortgagee.

As a first mortgagee:

•

You cannot stop the registration of a second
mortgage and will need to present the
certificate of title if asked.

•

However, you should ensure that your
mortgage terms stipulate that the borrower
cannot grant further encumbrances without
your consent, so that you can treat a second
mortgage registration as a default if there
is sufficient detriment, and in such case you
could require a deed of priority as a condition
of approving the second mortgage.
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PROCESS FOR REGISTERING A SECOND
MORTGAGE
VICTORIA
VIC laws imply some unique considerations for
lenders:

Victoria has fully electronic titles and only accepts
lodgements electronically via PEXA.

•
The Transfer of Land Act 1958 (“VIC Act”) obliges the
first mortgagee to present a certificate of title to enable
registration of a subsequent mortgage, and this has
been translated, in the context of electronic titles, to the
need for the first mortgagee to be a party to the PEXA
workspace and provide a ‘Nomination’.

Whilst the first mortgagee cannot refuse to provide a
Nomination, the VIC Act stops short of stating that the
first mortgagee may not treat the registration of the
second mortgage as a default. Consequently, similar to
SA, second mortgage lenders in Victoria are encouraged
to actually obtain the consent of the first mortgagee
unless they wish to risk a default on the first mortgage.

•
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As a second mortgagee:

•

You are at liberty to lodge a second mortgage
but may only do so via PEXA and you will need
to invite the first mortgagee to provide a
Nomination.

•

Unless you are prepared to risk default on the
first security, you should enquire and ensure
the first mortgagee actually approves of your
second mortgage because delivery of the
Nomination of itself does not mean consent.

•

You may be required to sign a deed of priority
in order to gain that consent.

As a first mortgagee:

•

You cannot stop the registration of a second
mortgage and will need to engage on the PEXA
workspace and provide your Nomination if
requested.

•

However, if your mortgage terms stipulate
that the borrower cannot grant further
encumbrances you may still treat a second
mortgage registration as a default if there
is sufficient detriment, and in such case you
could require a deed of priority as a condition
of approving the second mortgage.

UNDERTAKING DUE DILIGENCE IN SECOND
MORTGAGE TRANSACTIONS
NEW SOUTH WALES
NSW law implies some unique considerations for
lenders:

NSW also has fully electronic titles and also only accepts
lodgements via PEXA. However, NSW is unique in that
the Conveyancing Act 1919 (“NSW Act”) only requires
the production of titles by a first mortgagee to enable
the registration of a subsequent mortgage if that
mortgage has been authorised by the first mortgagee.
Furthermore, the electronic title is protected by a
ChORD that will be held by the first mortgagee.

•

This means that in NSW the consent of the first
mortgagee is actually required to register the second
mortgage, and the first mortgagee may refuse.

Institutional first mortgagees such as banks will
ordinarily consent and engage in PEXA to provide their
ChORD. They will usually require the execution of a
short deed of priority and payment of a small fee in
consideration of providing their consent.

Smaller public lenders and private lenders may have
more invasive requirements, expectations and fees
which may make it difficult to price these loans upfront
and potentially make registration of a second mortgage
unviable.

•
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As a second mortgagee:

•

You will need to request the consent of
the first mortgagee to register the second
mortgage, and it is possible that the first
mortgagee may refuse.

•

If the first mortgagee is a bank, consent is
usually given subject to execution of a short
form deed of priority and payment of a small
fee.

•

If the first mortgagee is not a bank, you should
enquire early in your due diligence to ensure
consent will be given and the conditions of
consent. You may be required to sign a more
substantial document and pay a substantial
legal fee, which will need to be factored into
the costs of the advance.

•

If the first mortgagee refuses consent, or to
protect yourself in the interim, you may wish
to lodge a caveat. Take note however that
a caveat will lapse after 3 months from its
registration. See also our comments on the
use of caveats later in this publication.

As a first mortgagee:

•

You may be asked from time to time to
consent to a second mortgage, including in
circumstances where a caveat has already
been lodged by the second mortgagee.

•

You are entitled to refuse consent if it is
warranted, we recommend you obtain all
details regarding the second mortgage before
choosing whether to consent.

•

If you consent, you may set conditions such
as the execution of a deed of priority and
payment of your legal fees for production of
the deed.

•

If you do not consent, be aware that
the second mortgagee may commence
proceedings under its caveat that may lead to
sale of the property and early conclusion of
your facility.

USING A CAVEAT INSTEAD OF A SECOND
MORTGAGE
In some cases it won’t be possible to register a second mortgage. This could happen where:

•

an advance is made and the mortgage document is later discovered to be defective, is lost or misplaced; or

•

for a NSW mortgage, the first mortgagee will not consent to the second mortgage.

Second mortgagees should otherwise register their second mortgage. This is because whilst the use of caveats can be a
useful method of protecting the title in circumstances where a mortgage cannot be lodged, there are some real risks with
respect to using caveats to secure loans:

•

No power of sale on a caveat – A caveat does not
of itself convey any power of sale. It is necessary to
obtain a court order to procure registration of the
mortgage and/or authorise power of sale, and this
will add significant cost and delay to any default
action.

•

Caveats are subject to lapsing or removal – In
most jurisdictions caveats lodged on the basis of
unregistered mortgages will be lapsing caveats.
That is, the caveat will lapse if the caveator has not
commenced proceedings within a specified period
from registration (eg. 3 months for Qld and NT) or
within a specified period from notice to remove the
caveat by the registrar a person with a competing
interest (eg. usually 14 - 21 days from request).

•

Caveat lodgement will be an event of default of
first mortgage – Whereas registration of a second
mortgage is protected in some jurisdictions like Qld
and NT, nothing prevents the first mortgagee from
treating the registration of a caveat as an event of
default if those are the terms of the mortgage, so
registering a caveat, rather than the mortgage, will
not get you around this problem.

•

Caveats restrict future dealings – If you are using
a caveat to prohibit registration of future dealings,
you should note that caveats will not prevent all
future dealings, for example, a caveat will not
prevent another caveat. Conversely, restriction of
future dealings can be counterproductive, in that a
person may then be forced to request lapsing of the
caveat to secure their lodgement.

•

Caveats may not prevent tacking – A caveat
does not enjoy the statutory protection of the rule
against tacking in Qld and NT, and whilst there
is support for the fact that the common law rule
against tacking applies to lenders who notify of
an unregistered mortgage as well, there remains a
risk of dispute as to tacking when only a caveat is
registered. Tacking will be considered further in
our next publication on deeds of priority.

Where temporary protection of the title is required, a
priority notice may be the better choice of instrument. A
priority notice is able to be registered in all PEXA states
(QLD, WA, SA, NSW, VIC) and has the effect of saving a
spot for your mortgage on the title register. It will last
60 days and may be extended once only by a further
30 days. It will stop the registration of any dealing that
might otherwise take priority during this period. It can
be lodged at a fraction of the cost of a caveat, and does
not require evidence of a cavetable interest or put you at
risk of a damages claim for a wrongful caveat.
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USING UNREGISTERED MORTGAGES
In some cases, a lender may obtain a signed mortgage but hold off on its registration pursuant to an agreement with the
borrower to that effect. Whilst this is possible, and the mortgage will not expire per se, there are significant risks to this
approach:

•

Changes to mortgage form - Where the form of mortgage is changed by the relevant titles office, or more recently
the Australian Registrars’ National Electronic Conveyancing Council, the mortgage may become un-registrable. This
happened to lenders who entered into mortgages on titles forms that existed prior to the introduction of the National
Mortgage Form and who failed to register within the grace period.

•

No power of sale - You cannot, of course, exercise power of sale against a property until your mortgage of the property is
registered. If the property is in NSW, you run the risk that you could be refused consent to register the mortgage at a later
date, and could be forced to caveat the property and commence proceedings, which would cause you considerable added
cost and delay.

•

Loss of priority - If the title is unprotected, there is of course the risk of registration of other dealings (including other
mortgages) that will take priority.

•

Changes to title - In addition to the registration of additional dealings on title, the title itself could change by
subdivision, amalgamation, or transfer to a new owner, which will render your mortgage un-registrable and, in the worst
case scenario, void or voidable.

•

Protection against tacking - Whilst there is support for the fact that the common rule against tacking applies to lenders
who notify of an unregistered second mortgage as well, there is definitely no statutory support for this position, so there
is considerable risk that tacking may arise. Tacking will be addressed further in our next publication on deeds of priority.

PROCESS FOR REGISTERING A SECOND
MORTGAGE
YOUR CHECKLIST
We have condensed our review of the registration requirements for second mortgages in each jurisdiction in the attached
Table of Registration Requirements which we hope you can use as a handy go-to table confirming what your options are for
registration of a second mortgage in each jurisdiction.

As the registration of security is a critical decision for lenders and there are many considerations that apply beyond the actual
requirements of each jurisdiction, we recommend that lenders discuss their personal situation with their legal adviser and
formulate an appropriate policy for when to register, when to request consent and when to require a deed of priority.

If you have any questions regarding this publication or wish to discuss your policies and procedures with us, please don’t
hesitate to contact us.

Bennett & Philp provides practical, tailored and cost effective solutions for all mortgage transactions. Our clients enjoy
regular advice, education and networking opportunities, which are included in your benefits as a client of Bennett & Philp. We
provide all prospective clients with a free initial consultation, so call us now to discuss how we may be able to help.

QLD

NT

WA

SA

TAS

ACT

VIC

NSW

Can I register
my mortgage
electronically via
PEXA?

Yes

No

Yes

Yes

No

Yes

Yes

Yes

Can I register my
mortgage in paper
form via the titles
office?

Yes

Yes

Yes

Yes

Yes

Yes

No

No

Will I need the
co-operation of
the first mortgagee?

No

Yes to produce the
title if one
is on issue,
otherwise
No.

Yes to produce the
title if one
is on issue,
otherwise
No.

No

Yes to produce the
title if one
is on issue,
otherwise
No.

No

Yes - to
lodge a
Nomination

Yes - to
provide the
ChORD

Can the first
mortgagee refuse
co-operation?

N/A

No

No

N/A

No

N/A

No

Yes

Yes

Yes

No – by
providing
the ChORD
they have
consented

Yes - to
avoid
default.

Yes – not
to produce
the Nomination but
to avoid
default.

Yes – to
produce
the ChORD

Can the first
mortgagee treat
my mortgage
registration as a
default of the first
mortgage?
Can the first mortgagee require me
to sign a deed of
priority?

No

No

No

No

No

No

Yes

Yes

Yes - to
avoid
default.

Yes - not to
produce
the title but
to avoid
default.
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ABOUT BENNETT & PHILP
Established in 1984, Bennett & Philp is a mid-tier law firm based in the heart of Brisbane offering end-to-end legal solutions
for both business and individual clients. Our team offers a broad range of services to support both Australian and international
clients across every stage of business and life.

AREAS OF PRACTICE
We provide personalised service across six core areas of specialisation:

Business Advisory
Services

Disputes & Litigation

Intellectual
Property

Property & Real
Estate

Compensation
Law

Wills & Estates

MEET OUR TEAM
With 15 Directors and over 70 team members across six different service areas, you can rest assured that our experienced
team can give you the practical and solutions-oriented legal advice you need for any occasion.

Nadia Sabaini
Director
Business Advisory, Credit Documentation
and Procedures
P: +61 7 3001 2913
E: nsabaini@bennettphilp.com.au

Charlie Young
Director
Disputes & Litigation, Debt Recovery
P: +61 7 3001 2911
E: cyoung@bennettphilp.com.au

Ezekiel Ting
Lawyer
Business Advisory, Mortgage Transactions
P: +61 7 3001 2947
E: eting@bennettphilp.com.au

Penny Mole
Paralegal
Disputes & Litigation, Debt Recovery
P: +61 7 3001 2931
E: pmole@bennettphilp.com.au

Contact us today and talk to us about how we can assist you in achieving your business goals
and objectives.

P: +61 7 3001 2999
F: +61 7 3001 2989

Level 13, 15 Adelaide St, Brisbane Q 4000
GPO BOX 463, Brisbane Q 4001

www.bennettphilp.com.au

