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ESTATE ADMINISTRATION 101
WHAT IS AN ESTATE OR A DECEASED ESTATE?
The word “estate” is used to refer to property, assets or interests of a person as a whole. In relation to living people and in the
context of estate planning, it can be used to describe the property that will form part of your “deceased” estate, which is the
collection of property or interests that must be dealt with and distributed among your beneficiaries when you pass away.
‘Estate’ is also more casually used to describe the ‘affairs’ of a person that the executor or administrator of the estate must
now manage, finalise or distribute. It is commonly used when referring to an executor being a representative of the “estate”,
meaning that they represent the deceased person in upholding their Will and distributing their property among the nominated
beneficiaries, or representing the beneficiaries in respect of any asset that is to be called into the estate to then be distributed
to the nominated beneficiaries.

WHAT IS THE ROLE OF AN EXECUTOR/ADMINISTRATOR?
An Executor/Administrator (also known as ‘Legal Personal Representative’) is the person who is responsible of protecting,
realising collecting and administering the estate of a deceased person. An Executor/Administrator has many responsibilities
which can include:

Arranging the funeral

Paying accounts and debts

Taking an inventory of the assets
of the deceased person

Transferring assets to
beneficiaries

Delivering personal items of
deceased to beneficiaries

Liaising with banks, share
companies, and collecting assets
into the estate

Selling assets of the estate,
collecting proceeds for
distribution

Securing and insuring assets of
the estate (for example, house
property)

Filing any outstanding tax
returns for the deceased person,
including a final tax return

Attending to distributions to
beneficiaries in accordance
with the Will

The full extent of the Executor/Administrator’s responsibilities will depend on the nature of the deceased person’s affairs that
need to be “wound up” or finalised and the directions set out in the Will (if any). If the deceased estate is exposed to a dispute,
the Executor/Administrator will also need to respond to that litigation, on behalf of the estate, and attempt to resolve the
dispute.
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ESTATE ADMINISTRATION 101
DOES AN EXECUTOR GET PAID?
An Executor is not automatically entitled to get paid for
work done in relation to the an estate, however they
may apply for commission for the pains and troubles in
attending the work involved to administer the estate.
An application for commission can be made between
the Executors and beneficiaries of the estate and can be
resolved by agreement between them. Alternatively, an
Executor may apply to the Court, if no agreement can be
reached, to seek commission for the work done.

WHAT IS A GRANT OF PROBATE OR LETTERS OF ADMINISTRATION?
A Grant of Probate is a document that formally recognises that the Will of the deceased person is valid and that the Executor has
the authority to administer the estate of the deceased person. A Grant of Probate is only obtained where there is a Will and an
appointed Executor in that Will.and express how multiple attorneys are to make decisions; for example, jointly and unanimously
or by majority.
A Grant of Letters of Administration is a document that formally recognises that a person is authorised to deal with the estate
of a deceased person.
There are two main types of Grants of Letters of Administration, including:

•

A Grant of Letters of Administration (with the Will) – this type of Grant is obtained where there is a Will, but there is either
no nominated Executor or the Executor cannot act and someone else is applying to administer the estate (this person
becomes the ‘Administrator’, when the Grant is issued)

•

A Grant of Letters of Administration (on Intestacy) – this type of Grant is obtained where there is no Will and the person
applying will become the ‘Administrator’ and will be responsible for administering the estate in accordance with the Rules
of Intestacy.

Any of these Grants can also be referred to more generally as a ‘Grant of Representation’.
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ESTATE ADMINISTRATION 101
WHAT HAPPENS WHEN SOMEONE DIES WITHOUT A WILL?
When someone dies without a Will, they are said to die “intestate” and the Rules of Intestacy sets out how their estate is to be
distributed. The Rules of Intestacy state that:

If you die without a surviving spouse and:

•

With children, your estate is to be distributed among your surviving children (and equally, if there is more than one);

•

Without children: your estate is to be distributed to your surviving parent/s.

If you die with a surviving spouse and:

•

With 1 child, your spouse will receive the first $150,000 of your estate and the household chattels, and the rest of your
estate will be distributed equally between your spouse and child;

•

With more than one child, your spouse will receive the first $150,000 of your estate and the household chattels, and the rest
of your estate will be distributed as follows:

•

1/3 share to your spouse;

•

The remaining 2/3 share among your surviving children equally.

If you die without a surviving spouse and without surviving child/ren, then your estate will be divided among the
following people in this order:

•

Your surviving parents;

•

Your surviving siblings, nieces and nephews;

•

Your surviving grandparents;

•

Your surviving aunts, uncles and cousins.

The Rules of Intestacy are set out in the Succession Act
1981 (Qld) and explain how an intestate person’s estate
is to be distributed among their surviving relatives. As to
exactly who receives what under these rules, depends on
who survives the deceased person.
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ESTATE ADMINISTRATION 101
WHO IS ENTITLED TO A COPY OF THE WILL?
Under the legislation, the following people are entitled to a copy of the Will of a deceased person:

A person mentioned in the Will

A person mentioned in any earlier Will of
the deceased person

A spouse, parent or child of the deceased
person

A person who would be entitled to a share
of the estate under the Rules of Intestacy

A parent/guardian of a minor mentioned in
a Will or who would be entitled to a share of
the estate under the Rules of Intestacy

A person who may apply for an order for
further provision from the estate under the
family provision legislation

A creditor or other person who has a claim
at law or in equity against the estate

HOW LONG DOES IT TAKE TO
ADMINISTER A DECEASED
ESTATE?
On average, an estate may be capable of being
administered within 12 months. However, there are
important timeframes that an Executor/Administrator
must respect when administering an estate to ensure that
the assets of the estate are protected and they comply
with their duties and the laws that apply to estates.
Some important timeframes to consider in this regard
include the limitation periods for a family provision
application.

The length of time involved in administering an estate
depends on the assets and interests of the deceased
person that must be finalised or distributed.
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ESTATE ADMINISTRATION 101
WHO PAYS FOR THE FUNERAL
EXPENSES?
Funeral expenses can be significant, so naturally it is
reasonable to consider who is going to be responsible for
these costs.
Funeral expenses of a deceased person are the
responsibility of the deceased person’s estate.
Practically speaking, however, it is not uncommon for
family members or even close friends to pay these funeral
expenses in the very short term while the formalities
of the deceased estate are getting underway. It is
commonly the case that the funeral accounts are due and
payable long before the estate funds may be available to
pay them.
Where the Executor/Administrator pays the reasonable
funeral expenses from their own funds, they are generally
entitled to be reimbursed from the estate.

Although most deceased person’s banking accounts may be frozen upon their passing, some banking institutions may permit a
cheque to be drawn in favour of the funeral account from the deceased person’s account where the invoice is delivered to the
bank, along with a certified copy of the Death Certificate of the account holder.

WHAT IS A FAMILY PROVISION APPLICATION?
A family provision application is where someone disputes another person’s Will because they consider that they have not
received adequate provision. In Queensland, those persons who are eligible applicants are a spouse (including an ex-spouse),
a child (including a step-child) or a dependent.
Currently, the legislation provides that an ex-spouse can be an eligible applicant where they have not remarried (or entered
into a registered relationship with another person) and they are receiving, or are entitled to receive maintenance at the date
of death.
There are critical timeframes that must be met in order to bring a family provision application. If a person wishes to make an
application for family provision, they must give notice to the Executor/Administrator within 6 months from the date of the death
of the deceased person. If a person wishes to proceed with an application for family provision, they must file court proceedings
no later than 9 months from the date of the death of the deceased person.
These types of claims are also often referred to as a “testator’s family maintenance” claim or more generally as “contesting a
Will”.

Each state has different laws in relation to succession law and family provision applications,
including who is eligible to claim and the relevant time frames.
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ABOUT BENNETT & PHILP
Bennett & Philp is a leading provider of solutions-focused legal services to large corporates, small and medium enterprises
and individuals. Since our inception in 1984, Bennett & Philp has grown to meet the changing needs of both Australian and
international clients. Our success has been largely achieved by our ability to develop and maintain close business relationships
with our clients and deliver tailored solutions specific to their business needs.
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We provide personalised service across five core areas of specialisation:

Business Advisory
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Litigation

Intellectual
Property

Real
Estate

Personal
Injury

MEET OUR TEAM
With 15 Directors and over 70 team members across five different services areas, you can rest assured that our experienced
team can give you the practical and solutions-oriented legal advice you need for any occasion.
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